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The Ninth Circuit rejected an unsecured creditor’s challenge
to confirmation of debtor’s chapter 11 plan based on the
bankruptcy court’s enforcement of the subordination provisions of
an indenture agreement governing the issuance of subordinated
notes.

The plan enforced a provision in the indenture agreement
stating that in the event of liquidation or reorganization, the
holder’s of debt defined under the indenture as senior
indebtedness would receive the subordinated note holder’s
dividend, in addition to their own dividend, until senior
indebtedness was paid in full.  The appellant argued on appeal
that enforcement of this provision violated § 365(e)(1).

The Ninth Circuit rejected appellant’s argument, concluding
that § 365(e)(1) did not apply.  The court stated that the
purpose of § 365(e)(1) was to protect debtors from enforcement
against them of unfavorable insolvency-triggering  provisions in
executory contracts, not to protect the financial interests of
unsecured creditors.  The court noted that payments of double
dividends to senior creditor is a standard practice, and
legislative history indicates the Congress did not intend to
alter that practice in enacting § 365(e)(1).  
















